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	In-House News


	22 February 2019
	Tēnā koutou katoa

	News

	This Bulletin is generally sent to individual contacts in an organization.  Please forward to staff in your organization who may the find the information useful.     Please don’t forward outside of your organisation, as that undermines the Association’s viability.


	  Domestic Violence - Victims’ Protection Act 2018

	Domestic Violence - Victims’ Protection Act 2018
The Domestic Violence – Victims' Protection Act 2018 comes into effect from 1 April 2019.  Providers are urged to become familiar with the provisions of this Act and attached is general guidance for members. Individual circumstances will differ, and members should seek independent legal advice on individual cases where necessary. 



	  Rest and Meal Breaks – Changes to Employment Relations Act 2000

	Rest and Meal Breaks
From Monday 6 May 2019, a new framework is coming into effect in relation to employment obligations around rest and meal breaks. Providers should become familiar with the implications of these changes and how you will address these within your own organization.  Attached is general information in this regard, but it is stressed that the each organisations mode of operation may differ and you are urged to seek independent advice on how this should be addressed by your organisation. 


HCHA is acutely aware of the potential adverse financial implications of this legislation together with potential Health & Safety issues that could arise. We are raising these issue at all working groups and meetings, with the Ministry of Health and funder organisations, in an attempt to find solutions.  However, each organisations will need to adhere to the new requirements as from 6 May 2019.



	  Advocacy
	Advocacy
HCHA is continuing to take part in the HCHA/MoH/DHB Working Group on integrating pay equity into funder pricing. There is a wish by MoH also to include IBT and guaranteed hours into this pricing approach.  We will continue to resist any transfer of pricing unless we can be certain that we do not lose protection that is currently in place via the Settlement Agreement and “no disadvantage” agreements.
HCHA, Provider Settlement Parties and Unions are jointly meeting with the DG of the Ministry of Health on 26th February 2019.  The purpose of the meeting is to express concern of the parties to the growing unsustainability of the sector and to seek to have all the recommendations of the Director General’s Reference Group implemented with urgency.
  

	  Pay Equity - Transitional Support Funding

	Pay Equity “One Off” Transitional Support Funding
Providers can expect to receive information from MoH on 1 March 2019 an application form to offer an opportunity to apply for the transitional support funding.  If you believe that your pay equity payments made through the funding incorporated into contracts for financial year 2018-19 does not reflect the actual pay equity costs, you may be eligible for the one-off transitional support funding.



	· Pay Equity – Data Collection Tool
	Pay Equity Data Collection Tool
Providers will have received, from MoH, on 7 February 2019 a “pay equity data collection tool”.  Further clarification on completing this tool was forwarded by email on 14th February 2019.

Providers are reminded that your full year wash-up data collection tool is due by 5pm on Wednesday 27 February.



	· Research Project – Culturally Appropriate Responses to Traumatic Brain Injuries 
	Research Project
Hui E! is supporting the Ngāmuka Puna Trust in a research project on culturally appropriate responses to traumatic brain injuries.  
They would appreciate any input from you or anyone you know who has suffered from, or has been affected by, a serious injury and would like to see a more culturally appropriate approach. You can provide your input by filling in the below survey and any support letters are appreciated as well for funding purposes. 
Click here to link to the survey, which includes more background on the project, its intentions and those involved, as well as a small number of questions. 
Your response by 03 March 2019 is appreciated. Please send any comments directly to ngamukapuna@outlook.com. 


	· MSD/Medcall Support Worker Recruitment Initiative
	Support Worker Recruitment
A MSD project currently underway is a joint initiative with Medcall.  Since the start of 2018, Medcall has been working to screen MSD-referred candidates to industry standard, preparing them for re-entry to the labour market, before profiling them to local employers with immediate labour demand.

This project is now being extended and they would like to hear from:
· Any HCHA members that have current or upcoming demand for caregivers/support workers in Southern, Nelson, MidCentral and Wairarapa regions
· Any HCHA members with current or upcoming demand for care/support workers in Hamilton/Tauranga/Christchurch

Contact Jane Clements at jane@medcall.co.nz 





Adobe Acrobat Document
S y"&fz@%a/

CHANGES TO EMPLOYMENT RELATIONS ACT 2000 — REST AND MEAL BREAKS

CONSIDERATIONS FOR HEALTH AND DISABILITY SERVICE PROVIDERS

NEW FRAMEWORK

From Monday 6 May 2019, a new framework is coming into effect in relation to employment
obligations around rest and meal breaks. Whilst employers must currently provide paid rest breaks
for employees, there is considerable flexibility allowed in respect of when and how these breaks may
occur. There are currently no time periods specified, and the employer is allowed to impose
reasonable and necessary restrictions in relation to the nature of the work. This flexibility has been
removed in the new framework.

Overarching obligation: “An employee is entitled to, and the employee’s employer must provide
the employee with, rest breaks and meal breaks in accordance with the Act” (s 69ZD).

To calculate which rest and meal breaks apply, it is first necessary to determine the employee’s
relevant ‘work period’. “Work period” is defined as beginning at the time an employee starts work
and ending with the time at which an employee finishes work, including all authorised breaks, in
accordance with the terms and conditions of the employee’s employment. So, for HCSS support
workers, it is likely there will often be ‘split’/multi work periods to consider.

Rest breaks: (s 69ZD)

o  Work period 2-4 hours: 10 minute paid rest break
e Work period 4-6 hours: 10 minute paid rest break and 30 minute meal break
e Work period 6-8 hours: 2 x 10 min paid rest breaks and 30 minute meal break
e  Work period over 8 hours:
o During first 8 hours: 2 x 10 min paid rest breaks and 30 min meal break
o During work period beyond 8 hours: same entitlements as 2-4 hrs, 4-6 hrs, 6-8 hrs
periods above.

Timing of breaks: (s 69ZE)

The employer and employee can agree on the times for the rest and meal breaks to be taken during
the employee’s work period/s.

Where there is no agreement, the employer must, so far as is reasonable and practicable, provide
the employee with the break/s as follows:

e 2-4 hour work period: rest break in the middle of the relevant work period;

e 4-6 hour work period: the rest break 1/3 through the work period; and the meal break 2/3
through the work period;

e 6-8 hour work period: rest break halfway between start and meal break; and meal break in
the middle of the period; and another rest break halfway between the meal break and the
end of the period.

e Over 8 hour work period: for first 8 hours, the same as 6-8 hour period above applies; then
for subsequent hours over and above, the same regime applies as 2-4, 4-6, 6-8 hour periods
above.
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Exceptions for “essential service” (s 69ZEA)

Section 69ZEA provides for exemptions for certain workers and related entitlements to rest and
meal breaks. This includes where the employer is engaged in an “essential service”, and that
continuity of that essential service is critical to the public interest (including services affecting public
safety), and the employer would incur unreasonable costs in replacing an employee employed in the
essential service (s 69ZEA(3)).

“Essential service” is defined in Schedule 1 of the Employment Relations Act. The only possible
relevant clause is Part A, clause 11 in relation to the operation of a hospital care institution and
related services:

11  The operation of—
(a) ahospital care institution within the meaning of section 58(4) of the Health and Disability Services (Safety) Act
2001; or
(b)  aservice necessary for the operation of such an mstitution.
Schedule 1 Part A clause 11: substituted, on 1 October 2002, by zection 38(1) of the Health and Dizability Services (Safety) Act 2001 (2001 No 93).

A “hospital care institution” is defined in associated legislation as “premises used to provide hospital
care”. So, technically it only appears to include the actual building which constitutes a hospital —and
the services necessary for operating that hospital.

It is considered unlikely that this would apply to health and disability services delivered in the
community. Accordingly, the exemptions available in the Act do not apply to health and disability
service providers generally.

APPLICATION OF NEW FRAMEWORK

Employers must review whether their current framework meets the new obligations and rules.
Most current individual employment agreements (IEAs) and collective employment agreements
(CEAs) within the wider health and disability sector will likely not comply.

Key issues to consider include:

1. The additional cost the new framework will place on the employer, and whether this cost will
be met by the relevant funder/s. The actual cost will include the direct requirements being
applied to the current framework (ie direct scheduling of breaks with specified timing), but
will also include the identified additional costs below;

2. How will the new regime be applied for support workers with ‘split shifts’? Where employees
have multiple ‘work periods’ during the same day, each work period will require a separate
calculation in regards to the appropriate breaks to schedule and pay for;

3. How will the new regime be applied for single-staffed services? Will replacement workers be
scheduled during each break? Will this be possible to find replacement workers? What will
the additional cost be?

4. How will complex and vulnerable service users be supported when a single-staffed service
support worker must take specified breaks (in particular, in relation to health and safety
concerns). This will apply in all scenarios where one support worker is scheduled to support a
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service user or multiple service users (obvious examples include wakeover shifts at night,
visits at client homes, and family carers in ACC and DHB Home and Community support
services); and

5. Initial implementation — system changes and costs (ie many providers are likely to require
significant changes to be made to their rostering software/systems). This is likely to require
a transition/test period and will come with additional costs.

Historically:

e most service providers have treated rest and meal breaks flexibly with their support workers
in particular, allowing employees to use their judgement on when and how they choose the
best time to take a break, or whether they can take a break at all on certain shifts. That will
no longer be acceptable; and

e no specific funding has been provided for rest or meal breaks (although some funders may
try to suggest that current funding allows for this in lump sum/bulk funding and on-cost
calculations).

Health and disability funders (including MOH, DHBs, ACC and MSD) have not yet provided any
guidance to service providers as to their expectations or intentions in respect of the identified issues
above.

Considerations for HCSS service providers:

1. Can you make the necessary changes to your rostering system (ie direct scheduling of breaks
at specified times)? This will include ensuring appropriate staffing support for service users
in all services when each individual employee is scheduled to take a break. What are the
related costs of doing this?

2. Ifyou apply the new framework to current rostering patterns, what is the estimated
additional cost to pay staff for the specified breaks?

3. For support workers, in-between travel time (as set out in the IBT legislation) will need to be
included in ‘work periods’.

4. What will the impact be for single staffed services/visits? How many employees and service
users will be affected? Need to identify exactly which services/visits this will apply to (eg
including wakeovers, client home visits, family carers etc).

5. Will you need to roster additional back up staff to cover single staffed shifts? How often will
this need to occur, and what is the estimated additional cost? Will you have difficulty finding
appropriate staff to do this?

6. For health and safety risk management purposes, it should be considered whether it is

necessary to identify staff taking specified breaks as a potential health and safety hazard to
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be managed directly (and therefore whether the necessary related plans and directions need
to be established).

7. In addition to support workers, are there additional roles that may be affected (ie other
service-related roles where there will be funding impacts also)?

8. Funding considerations: on comparison with your current IEA or CEA for support workers,
how different is the new regime for your organisation? Can you show that the ERA changes
will impose a further significant cost in addition to your existing framework? Consider
preparing detailed evidence to negotiate with your funder/s due to this imposed law change
and additional significant cost. Such evidence should include estimated actual individual
employee costs based on current rostering patterns, but should also factor in additional back
up staffing costs which will now be required due to health and safety risk management
reasons.

Paper prepared by Lynne Sijbrant, Sijorant Legal, for HCHA and members

February 2019
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Domestic Violence – Victims' Protection Act 2018

This document is intended only as general guidance to members of the Home and Community Health Association.  Members should seek their own legal advice in regard to individual cases as appropriate.

The Domestic Violence – Victims' Protection Act 2018 comes into effect from 1 April 2019. 

“Domestic violence” is defined in the Domestic Violence Act 1995: “in relation to any person, means violence against that person by any other person with whom that person is, or has been, in a domestic relationship”.  

“Violence” means: physical abuse, sexual abuse, psychological abuse (including intimidation, harassment, damage to property, threats of physical abuse, sexual abuse or psychological abuse, financial or economic abuse.  In relation to a child, it includes causing or allowing the child to see or hear the physical, sexual or psychological abuse of a person with whom the child has a domestic relationship, or where it puts the child, or allows the child to be put, at real risk of seeing or hearing that abuse occurring.

Entitlement

The Act amends the Holidays Act 2003, the Employment Relations Act 2000 and the Human Rights Act 1993.  Employers will be required to provide employees "affected by domestic violence" with up to 10 days domestic violence leave per annum to assist them to deal with the effects of domestic violence; this entitlement is in addition to annual holidays and sick leave entitlements. Domestic violence includes physical, sexual and psychological abuse, including harassment, threats, intimidation and financial abuse.

The new entitlements are available to employees personally affected by domestic violence and also to employees caring for children who have been affected by domestic violence.  The entitlements apply even if the domestic violence occurred before the person became an employee (ie timing of the domestic violence is not relevant). 

Entitlement to domestic violence leave arises after six months' current continuous employment with one employer, or if the employee has worked at least an average of 10 hours per week over the past six months and no less than one hour in each week in that period or at least 40 hours in each month.  An employer may require proof prior to agreeing to the request.  If an employee fails, without reasonable excuse, to provide proof, an employer will not be required to pay for any domestic violence leave.

Flexible Working Arrangements

The Act also provides for flexible working arrangements for employees affected by domestic violence.  It allows affected employees to request additional types of flexibility than otherwise available, including changes to:

· The location of their workplace

· Their duties at work

· The extent of contact details the employee must provide to their employer

· Any other term of employment that needs variation to enable the employee to deal with the effects of domestic violence.

In addition, ‘short term’ flexible working arrangements (two months or shorter) will be available for employees affected by domestic violence.  Employees affected by domestic violence will be able to make a request for short-term changes to their working arrangements (including hours of work, days of work, place of work, or any other additional employment terms).  Employers must deal with such a request within 10 working days.  As with domestic violence leave, employers can require proof that the employee is a person affected by domestic violence.  However, they may only require such proof if they inform the employee of the requirement within three working days after receiving the request for flexible working arrangements.  Where the employer requests such proof, the employee must produce it within the 10 day period following the request being made.

Approving a Request

Requests may be made by the employee or their representative.  Employers who, after considering a request, agree with the new working arrangement, must notify the employee of their approval in writing. The agreed new working arrangement will be a permanent change to the employee’s terms and conditions of employment, unless agreed otherwise. Where a trial period or time limited period has been agreed this should also be detailed.

Declining a Request

Employers have an obligation to consider requests properly, in accordance with the set process, which includes answering employees’ requests in writing.  They are also obliged to 

· adhere to the time limits contained within the process. 

· provide the employee with appropriate support and information during the course of the request. 

· refuse a request only where there is a Recognised Business Ground and to explain to the employee in writing why it applies; or where proof of domestic violence was required to be produced and was not produced within 10 working days after the request was made. 



There may be circumstances where, due to the needs of the business, the employer feels they are unable to accept a request under the Act. Employers are able to refuse a request on one or more of the following Recognised Business Grounds: 

· inability to reorganise work among existing staff

· inability to recruit additional staff

· detrimental impact on quality 

· detrimental impact on performance 

· insufficiency of work during the periods the employee proposes to work 

· planned structural changes 

· burden of additional costs 

· detrimental effect on ability to meet customer demand.

Adverse Treatment in Employment

Employees will have personal grievance or a claim under the Human Rights Act 1993 if they have been treated adversely in employment on the grounds that they are, or are suspected or assumed or believed to be, a person affected by domestic violence. 

Comment

Employers do not necessarily need to introduce new policies or incorporate any of the legislative requirements into employment agreements.  However, organisations need to be aware of these changes, and consider how they will practically deal with requests for domestic violence leave or flexible working arrangements due to domestic violence.  

Organisations will need to be particularly mindful of protecting and preserving the privacy, trust and confidence of their employees.



February 2019
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